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Minutes of the 68th meeting of the Scotland Committee of the EHRC
18 March 2022 (10:30-15:00) 
The Studio, 67 Hope Street, Glasgow, G2 6AE, and via Webex
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[bookmark: _Toc107414556]Minutes
1. [bookmark: _Toc107414557]Welcome and apologies

1 
1.1 Lesley Sawers (LS) welcomed everyone to the meeting. 

1.2 Apologies were received from Bernadette Monaghan, David Crichton and Phil Arnold. Chief Executive, Marcial Boo (MB), also gave his apologies.

1.3 It was noted that Luke Taylor (LT), Director of Strategy and Evidence, will regularly attend Scotland Committee meetings going forward, as Scotland functions, except Legal and Compliance, move into the Strategy directorate early in the 2022 business year.

2. [bookmark: _Toc107414558]Declarations of interest 

2.1 Charlie McMillan (CM) declared he is a member of Scotland’s National Action Plan for Human Rights Leadership Panel.

2.2 Rami Okasha (RO) declared he is a Director of the Scottish Partnership for Palliative Care, and so has an interest in relation to agenda item 7.

3. [bookmark: _Toc107414559]Minutes of previous meetings

3.1 For the minutes of the Scotland Committee meeting held 17 January, a member suggested a clarification for point 10.4 that ‘members ‘noted EHRC position stated in the paper’. 

3.2 For the minutes of the Scotland Committee extraordinary meeting held 2 March, MB suggested by correspondence to merge points 3.10.3 and 3.10.4 to read ‘The Commission should engage all its stakeholders on the guidance, from those who are supportive to those who are critical, including groups representing relevant protected characteristics, as this will help the Commission to fulfil its public sector equality duty’. 

3.3 It was noted after the meeting that Marsali Craig should be removed from the list of Scotland Committee members in attendance for both meeting minutes. 

3.4 Following these amendments being made, the minutes of the Scotland Committee meetings held 17 January and 2 March were approved.

4. [bookmark: _Toc107414560]Matters arising and action points

4.1 Actions at the end of the minutes of the Scotland Committee meeting held 17 January were noted. There were no matters arising. 

5. [bookmark: _Toc107414561]Feedback from the last Board meetings

5.1 LS noted that the Board have not yet discussed the guidance for providers of single-sex services since the Scotland Committee discussed this at its extraordinary meeting on 2 March. The Guidance has been updated since 2 March to ensure it fully reflects the legal advice provided to EHRC. Melanie Field (MF) confirmed the changes have not resulted in a different overall approach. The updated guidance will go to the Board at its meeting on 22 March. 

6. [bookmark: _Toc107414562]Chief Executive’s update

6.1 MF provided the Chief Executive update on behalf on MB.

6.2 The guidance for providers of single-sex services, pending Board approval, is expected to be published in the first week of April, before Westminster Parliamentary Recess.

6.3 The UK Government has issued its response, ‘Inclusive Britain’, to the report by the Commission on Race and Ethnic Disparities (CRED), which was published in March 2021. MF gave an overview of the EHRC’s initial analysis and proposed response, which will be considered by the Board at its meeting on 22 March. 

6.4 The Committee was asked for any feedback regarding the EHRC’s proposed response and the following was noted:

6.4.1 EHRC should consider how it might use its position to appropriately highlight where the UK Government response (and some of the original CRED report assumptions) failed to recognise some of the narratives such as issues of institutional racism. Some members highlighted this can sometimes underpin race inequality. It was also noted that devolved Governments have taken different approaches on occasion with these narratives e.g. Scottish Government interest in developing anti-racist approaches to policy making and structural racism. 

6.4.2 EHRC should consider where it could be appropriately bolder in stating its position while recognising the broader context. There could be a balance to strike in focussing on the recommendations for improvement in a way that does not engage with the political analysis, as it is unlikely EHRC will be able to influence the latter. 

6.4.3 EHRC could have a role in reframing the political debate around this by focussing on the evidence. It was suggested that EHRC could commission its own research on structural discrimination and look at how academic evidence could be used by decision makers to influence policy. This relates to EHRC’s role to promote equality, as it is not just a regulator in this space.

6.4.4 There is a risk to EHRC’s credibility and stakeholder relationships if EHRC does not use strong factual basis and is not consistent, e.g. EHRC’s own Report on Health and Social Care for low paid ethnic minority workers notes some evidence of systemic racism; and if EHRC does not highlight where UK Government is not acknowledging these issues.

6.4.5 Communications and stakeholder engagement need to be handled carefully.

6.4.6 Support for EHRC working with Scottish and Welsh Governments on devolved areas relevant to this report, such as health, education, housing, criminal justice. 

6.5 EHRC will carry out a more comprehensive review of the UK Government’s response and come back to the Scotland Committee with more detailed proposals.

6.6 MF left the meeting. 

7. [bookmark: _Toc107414563]Report on Health and Social Care for low paid ethnic minority workers

7.1 Angus Cleary (AC) and Gregory Crouch (GC) joined the meeting.

7.2 GC provided the background for the report of EHRC’s inquiry into the treatment and experience of lower-paid ethnic minority workers in the health and social care sectors across Great Britain. GC gave an overview of the report’s key findings and recommendations. 

7.3 Separate briefings for Scotland, England and Wales will be produced alongside the main inquiry report, recognising the different contexts in which health and social care operates. The briefings are aimed namely at policy-makers, stakeholders and practitioners and the focus is on the recommendations and opportunities specific to each nation.

7.4 John Wilkes (JW) noted recommendations for Scotland have been tested with some key Scottish organisations to whom they are targeted, including the relevant Inspectorates. Stakeholders have responded positively. 

7.5 The Committee were asked to discuss and provide feedback to the Board on the report.

7.6 Members generally welcomed the report and the following comments were noted:

7.6.1 It is important to ensure the strong caveats around data limitations do not weaken the core messages in the report.

7.6.2 The report could better articulate intersectional issues, e.g. gender undervaluation of work; high proportion of women experience sexual harassment and BME women are even more likely to experience this. 

7.6.3 Language around “professionalising adult social care sector” could be reviewed to clarify focus is on ensuring it is a professionally regulated sector and not that it is not currently operating in a professional way. 

7.6.4 Wording around inspection frameworks could be tightened up, e.g. in Scotland, frameworks already contain references to how staff are treated; the main issue is the methodology of frameworks (e.g. Scotland health and social care standards) and their application. 

7.6.5 The link to patient outcomes and data on treatment of staff and experience of patients is important. Recommend highlighting this earlier in the report. 

7.6.6 For the recommendations, EHRC could provide more insight into what could be done and how to get help. E.g. Covid partial payments offered to staff cannot be accessed by people under immigration control. This is within UK Government’s authority to resolve. EHRC could highlight the effects of these problems, e.g. on race, age, disability. 
 
7.7 The Committee were asked to consider the draft Scotland policy briefing and offer its views. The following comments were noted:

7.7.1 Wording around reference to the Scottish Care Inspectorate framework could be tightened up to focus on methodology and application. 

7.7.2 Comment regarding lack of accountability for outsourced social care provision could be reviewed, to reflect this is about the application of the frameworks that already exist rather than there is no regulation for outsourcing provision.

7.7.3 Recommendation for Scottish Government to consider extending the role of the new Scottish Public Services Ombudsman (SPSO) Independent National Whistleblowing Officer to cover adult social care could be controversial. Scottish Government considered this four or five years ago and made clear decision not to, as there is an equivalent role undertaken by the Care Inspectorate. While it was noted that the recommendation had been discussed with the SPSO it was suggested checking the evidence to see who is saying what and why, and testing again with interested parties, particularly the Care Inspectorate.

7.8 It was also noted that the draft Board paper focusses on English institutions, such as NHS England and Department of Health and Social Care. It would be helpful to include the Scottish and Welsh perspectives to provide the Board with insight into different agendas at play across GB.

7.9 AC and GC thanked members for their feedback. RO offered to give additional support if required.

7.10 In terms of next steps, the report will go to the Board at its meeting on 22 March.

7.11 The report and all briefings are expected to be published in May.

7.12 AG and GC left the meeting.

8. [bookmark: _Toc107414564]EHRC Strategy 2022-25 priority: Address the equality and human rights impact of digital services and artificial intelligence

8.1 EHRC’s new Strategy will launch in April 2022 and one of the strategic themes is to address the equality and human rights impact of digital services and Artificial Intelligence (AI). This is a new area of work for the EHRC, and the EHRC has engaged external consultants, Public.io, to carry out analysis to help identify priority areas for the next three years. The presentation prepared by Public.io was provided to the Committee. 

8.2 Members were asked to consider this information update, and the following comments were noted:

8.2.1 Welcomed EHRC’s thinking on this.

8.2.2 Recognised the challenge for regulation to keep up with AI developments. 

8.2.3 Opportunity to link AI and the Public Sector Equality Duty (PSED). For example, organisations equality impact assessing digital programmes and processes. Role for EHRC to use its powers and levers.

8.2.4 Use of AI in healthcare is increasing, e.g. digital treatment pathways, and there are challenges around equality, e.g. Covid. Opportunity to work on PSED with NHS bodies.

8.2.5 Potential healthcare stakeholders to engage with are MHRA (The Medicines and Healthcare Products Regulatory Agency) which has a GB remit, and Healthcare Improvement Scotland who advise NHS in Scotland on technology matters.

8.2.6 Scottish Government are developing a stakeholder map to support its own AI and Digital Strategy. Scottish Government has also commissioned other agencies to advise on access issues for certain groups for its ‘digital by default’ approach.

8.2.7 Financial inclusion issues are another area to consider in terms of increasing use by financial institutions and welfare benefits. 

8.3 Members expressed interest in being involved as the work goes forward, and offered to share analyses and insights on particular areas of AI from their own organisations. LS asked members to provide expertise and contacts relevant for the Scottish context to the team.  

8.4 It was noted that there are equality and human rights issues in this space and EHRC will discuss with the Scottish Human Rights Commission for some of this work to take place in Scotland. 

8.5 The Committee will continue to be engaged in the AI work going forward. 

8.6 Tatora Mukushi (TM) left the meeting.

9. [bookmark: _Toc107414565]Update on Scottish Government consultation on PSED Scotland specific duties

9.1 EHRC’s draft response to Scottish Government’s consultation on the PSED specific duties has been shared with Committee members for input.

9.2 Members were invited to the virtual Scotland stakeholder event on 10 March to seek feedback on the draft response.

9.3 The consultation response is currently being finalised. Members were asked to provide any comments and the following was noted: 

9.3.1 Overall good response, which reflects a number of points equality organisations have made for a while. Therefore expect the response would be welcomed by equality organisations. 

9.3.2 Positive that EHRC supports the strategy, bringing duties together and strengthening leadership as part of a wider cultural shift. 

9.3.3 Support for some of the main changes to Scottish Government’s current proposals, including a two year reporting cycle and a specific duty on named inspectorates and regulators.

9.3.4 It was flagged that public bodies will need more support on ethnicity and disability pay gap reporting as this can be more difficult to separate into categories than with gender pay gap reporting. 

9.4 Further comments by correspondence were welcomed.

10. [bookmark: _Toc107414566]Reports

10.1 The Scotland Commissioner and Committee member update report was noted. LS will be meeting with the Minister for Equalities and Older People, Christina McKelvie MSP in early May, and asked members to send over anything to highlight.
 
10.2 The Scotland Policy update and GB Policy RAG summary were noted. The EHRC’s Human Rights Act Reform consultation response will be shared with Committee members. CM noted the Scottish Commission for People with Learning Disabilities (SCLD) has been asked to establish a Board of people with lived experience of learning disabilities to feed into the development of the Scottish Human Rights Act. 

10.3 The following reports were also noted: Scotland Legal update, Scotland Compliance update, Scotland Communications update, and Draft Board agenda 22 March.

10.4 CM and RO left the meeting.

11. [bookmark: _Toc107414567]Scotland Committee discussion

11.1 Cath Denholm, TM and LT joined the meeting 

11.2 Daniel Kelly (DK) gave an overview of the initial plans for stakeholder engagement in 2022/23. 

11.3 Members were asked for feedback and to discuss where they could support delivery of engagement activity on behalf of EHRC.
	
11.4 LS noted Scotland Committee stakeholder engagement had a more formalised approach pre-pandemic. A lot of investment from current and former members has built strong and positive relationships with civic organisations across Scotland. Therefore it would be good to re-engage and reactivate these connections. 

11.5 LS and CD identified the following areas of focus for future Scotland Committee stakeholder engagement:

11.5.1 Re-engaging with stakeholders after Covid pandemic, including considering different ways to engage.

11.5.2 Re-engaging with stakeholders following GRA reform and trans issues debates.

11.5.3 Under the new Strategy, strengthening relationships with existing stakeholders and identifying different stakeholders for new areas of focus, such as AI.

11.6 Members recognised the need to rebuild relationships with some stakeholders. There was some discussion around how this should be approached and the following was noted:

11.6.1 Planning required to identify where the Committee should focus its attention immediately. 

11.6.2 Lessons learnt from stakeholder engagement on GRA Reform and trans issues will inform approach. 

11.6.3 Noted that Committee members will be supported in meeting with stakeholder to communicate EHRC’s positions externally.

11.7 LT suggested considering how to use the new Strategy to underpin stakeholder engagement and re-emphasise our regulatory role. LT also suggested the Committee considers what it wants stakeholder relationships and the landscape to look like in 12 months’ time, to help refine the activities and stakeholders to engage with in order to achieve this.

11.8 Members expressed an appetite to be involved in stakeholder engagement. It was noted that members who joined in January 2021 have had limited opportunities. 

11.9 LS noted this discussion will be part of the Scotland Committee away day. 

11.10 LS and CD suggested the away day would also be an opportunity to discuss the governance role of the Committee, how this sits within the organisation, the support and level of information required for the Committee to achieve this. LS noted the away day would be timely with the ongoing Board effectiveness review.

11.11 An agenda for the away day will be developed and circulated in advance for comment, and an external facilitator will be engaged.

12. [bookmark: _Toc107414568]Any other business

12.1 There were no Scotland specific issues to highlight to the Board.

12.2 Scotland Committee meeting dates for 2022/23 have been reviewed in light of the Committee discussion on forward planning at its meeting on 17 January. Dates will be communicated by email.

12.3 Members were encouraged to suggest topics for future Committee meetings on issues that are relevant to Scotland and the EHRC.

Close.



[bookmark: _Toc90389359][bookmark: _Toc98749857][bookmark: _Toc107414569][bookmark: _Toc88154722]Scotland Committee Meeting 28th April 2021 Action points 
Agenda item: 12. AOB – Wash up
Action point: Consider appropriate item to provide information on risks and challenges.
Who: LS, JW, LW
Update:  The Commission is developing a new way of developing, monitoring and reporting risk, and will update the Committee at a future meeting. From there, potential options and formats will be provided as part of the new Strategy and Business Plans.    

[bookmark: _Toc98749858][bookmark: _Toc107414570]Scotland Committee Meeting 24th June 2021 Action points 

Agenda item: 13 (b) Future Scotland Committee agenda items
Action point: Identify Scotland Directorate meetings to invite Scotland Commissioner and Committee members.
Who: JW, RL
Update: From 1 April there are some changes to the Scotland Directorate with the Legal and Compliance team being located into the Commission’s Regulation Network and the Policy, Evidence and Business Support team being located in the Strategy Network. Lynn Welsh will be reporting to Jackie Killeen, Director of Regulation, and John Wilkes will be reporting to Luke Taylor, Director of Strategy. The aim of these changes is to promote better three nations working and engagement across the Commission. As a result of these changes we are reviewing our current internal meeting structure. Opportunities for the Committee to engage with staff will be considered, such as face-to-face Committee meetings as Covid restrictions in Scotland ease.

[bookmark: _Toc98749860][bookmark: _Toc107414571]Scotland Committee Meeting 17th January 2022 Action points 
Agenda item: 1. British Red Cross response to Afghanistan crisis
Action point: Consider what EHRC / Scotland Committee can do in the next Strategic Plan and Business Plan to support the these issues. This will be brought back to a future Committee meeting.
Who: JW. 
Update: These issues are being considered in the development of the new business plan over the coming period. 

Agenda item: 6. Feedback from the last Board meetings
Action point: Schedule regular engagement during the year with the Committee, Chief Executive and Chairwoman. 
Who: LS.
Update: Internal and external stakeholder engagement will be discussed at the Scotland Committee awayday on 13 June and a programme of meetings developed.
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