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Minutes of the 67th meeting of the Scotland Committee of the EHRC
17 January 2022 (09:30-13:45) 
Via Webex
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[bookmark: _Toc98749842]Minutes
[bookmark: _Toc98749843]1.	British Red Cross response to Afghanistan crisis

1.1 Lesley Sawers (LS) welcomed everyone to the pre-meeting information session.

1.2 Phil Arnold (PA) gave a presentation on the British Red Cross’s work on the refugee crisis in Afghanistan and the impact across Britain and Scotland.

1.3 The Committee were asked to discuss and share their reflections.
 
1.4 Members agreed it would be helpful to establish what EHRC can do within its remit to support impact of the Afghanistan refugees coming to Scotland, within the constraints of our strategic plan priorities and noting the human rights remit of the Scottish Human Rights Commission (SHRC) in Scotland.

1.5 PA highlighted the significant data gaps about the experience for people subject to immigration control and refugees, and how it is important to engage people with lived experience.

1.6 PA highlighted the multiple barriers to accessing services many of which are the devolved responsibility of the Scottish Government (SG), and how the intersection between race and immigration needs more transparency and scrutiny.

1.7 It was agreed for the Scotland team to consider what EHRC / Scotland Committee can do in the next Strategic Plan and Business Plan to support these issues. This will be brought back to a future Committee meeting. Action JW/LW.

1.8 The informal session closed. The formal meeting opened.

2. [bookmark: _Toc98749844]Welcome and apologies

1 
2 
2.1 LS welcomed everyone to the formal meeting, and welcomed the new Scotland Communications and Stakeholder Manager, Daniel Kelly.

2.2 Apologies were received from Tatora Mukushi.

[bookmark: _Toc98749845]3.	Declarations of interest 

3.1	There were no new interests declared.

[bookmark: _Toc98749846]4.	Minutes of previous meeting

4.1	The minutes from the Scotland Committee meeting held 10 November 2021 were approved as an accurate record.

[bookmark: _Toc98749847]5.	Matters arising and action points

5.1	Action points at the end of the minutes have been updated. There were no matters arising.

[bookmark: _Toc98749848]6.	Feedback from the last Board meeting

6.1	The Board accepted the 2020/21 Scotland Impact Report. LS noted internal discussions about the strategic purpose and requirement to produce separate Scotland and Wales impact reports in the future. LS will keep the Committee updated. 

6.2 There were no other substantive items from the last Board meeting other than the item covered at a private Scotland Committee meeting held 11 January.

6.3 LS thanked members for attending the meeting on 11 January, and also noted the general value in discussing strategic issues with Chief Executive, Marcial Boo (MB,) and Chairwoman, Kishwer Falkner. 

6.4 Members agreed that it would be helpful to schedule regular engagement during the year with the Committee, Chief Executive and Chairwoman. Action LS.

[bookmark: _Toc98749849]7.	EHRC approach to regulation 2022-25 

7.1 Jackie Killeen (JK), Charles Hamilton (CH) and Ailish Breen (AB) joined the meeting.

7.2 JK gave a presentation on the proposed improvements to the EHRC’s regulatory approach for the Strategic Plan 2022-25, including the end-to-end regulatory model.

7.3 JK highlighted it is important that regulatory decisions are right for England, Scotland and Wales, that we are working together to ensure regulation is coherent across GB, and that activity in one nation has taken into account the potential impact in other nations, e.g. stakeholder expectations.

7.4 The Committee was asked for any observations and reflections.

7.5 Members commended the EHRC and Board for reviewing its regulatory approach and welcomed the discussion. The following comments were noted;

7.5.1 EHRC’s approach to regulation could be clearer and specific so as to manage stakeholder expectations.

7.5.2 Noting our shared human rights mandate, EHRC’s relationship to the SHRC could be more explicit, so EHRC can maximise opportunities to carry out human rights activities in Scotland.

7.6 Members supported partnership working with other regulators. The following was noted;

7.6.1 EHRC needs to understand other regulators’ remit, appetite, expertise and capacity. It may take time for regulators to give more weighting to equality and human rights in order to work together. 

7.6.2 MB named a number of regulators who are keen to promote equality issues, diversity and inclusion. 

7.7 Members supported the end-to-end model. The following was noted;

7.7.1 The model is clear and easy to communicate externally.

7.7.2 Language could be more balanced in terms of taking action on issues and taking action against organisations. More outcomes-focussed language might be clearer and help demonstrate what EHRC as a regulator does. Clarity on our policy influencing and equality promotion duties in the context of the model would be helpful. 

7.7.3 Good to be flexible and have capacity to move from evidence to enforcement on a case by case basis. There is a balance to achieve between planned and responsive work, particularly with limited resource. 

7.8 It was also noted that EHRC’s role as regulator of equality under the law should be understood to support and promote compliance with all aspects of the law, including the more positive aspects of fostering good relations and promoting equality of opportunity. 

7.9 Members noted that regulatory activity will feature in all six thematic areas in the Strategic Plan 2022-25. It was agreed that engagement with Protected Characteristic (PC) groups and stakeholders who have access to PC groups is valuable when developing this.

7.10 In terms of next steps, an information paper will be going to the Board on 24 January. The Board paper, and today’s slides, will be shared with the Scotland Committee. It was agreed for JK to update the Committee on specific regulatory priorities under each of the thematic areas of the Strategic Plan in the coming months.  

[bookmark: _Toc98749850]8.	Improving the impact of the Public Sector Equality Duty

8.1 CH outlined EHRC’s approach and agreed principles on the public sector duties which will form the basis of our approach to the SG consultation on the Scottish specific duties. 

8.2 Kenny Stewart (KS) noted EHRC’s on-going engagement with SG, including responding to their informal call for views in 2021. The response was in line with the principles set out in the meeting paper, and will help underpin the formal response to this consultation. EHRC is looking to engage with stakeholders on its draft consultation response in February to encourage them to adopt our approach in their own submissions.
 
8.3 Members were asked to discuss and give feedback on the outlined approach.

8.4 Charlie McMillan (CM) and Lindsey Millen (LM) noted that their organisations will be responding to the SG consultation. 

8.5 Members welcomed the proposals. The following comments were noted;

8.5.1 The context of the Covid pandemic would be helpful, including impact and learning from people with lived experience and PC categories. Coronavirus death rates in Scotland in certain communities have been a factor. Therefore concerned that consultation states ‘no data would be available on performance until 2029’, as this seems too long a period. Suggest EHRC highlights this is unacceptable.

8.5.2 PSED is often ineffectual due to public body capacity issues, lack of experience on how to approach the Duties and lack of understanding of equality assessments. This is a key concern.

8.5.3 Support for EHRC taking a more robust response to equality assessments so that they are more enforceable, particularly given assessments are a primary tool in advancing equality and equality mainstreaming.

8.5.4 There are practical issues with how equality assessments work between public bodies on areas where different public authorities’ roles intersect. This creates a gap and there are no mitigations on how to address equality issues. For example, asylum dispersal where no access to services.

8.5.5 Support for reforming the specific duties to be more action focussed, rather than reporting focussed. 

8.5.6 Focus on being evidence-led is positive. Important to be mindful that where there is absence of evidence does not mean absence of inequality and should not be a reason for no action by a public authority. 

8.5.7 Interesting link to SG national outcomes framework. Reassured by reference to local flexibility for public bodies. Important for EHRC to emphasise this in its response. 

8.5.8 The consultation does not contain proposals to improve gender pay gap reporting, and the current approach to regulation is not working. 

8.5.9 Budget analysis question in consultation is important. For participative budgeting, it was noted that some equality organisations are calling for a similar approach to equalities in requiring public bodies to spend a percentage of their budget on equalities work, and potentially joining this up with participatory budgeting itself.

8.5.10 The extent to which legislation can achieve public sector equalities is limited. It is also important to drive compliance through education.

8.5.11 Welcome EHRC focussing on ministerial duties, to support organisations perform the Duties, and to support EHRC’s regulatory role and gaps in enforcement.

8.5.12 If there are further differences to PSED in Scotland, it is important that EHRC is confident regulating different duties across GB. Revised and perhaps stronger set of Duties may have impact on calls on EHRC work in Scotland, therefore need to consider how to respond to that.

8.6 Members welcomed engagement with stakeholders on EHRC’s consultation response. It would be helpful to understand reasons behind non-compliance and how to make the Duties work for their organisations and with their stakeholders. 

8.7 LS asked staff to engage with the Scotland Committee during the development of the consultation response.

8.8 RO gave apologies and left the meeting. AB and CH also left.

[bookmark: _Toc98749851]9.	Chief Executive’s update  

9.1 MB updated the Committee on EHRC strategic issues and performance. EHRC has committed to provide guidance on single sex spaces by end of January 2022. The guidance will go to the Board for consideration on 24 January, and the Scotland Committee will have the opportunity to input and provide advice before the guidance is finalised. MB, LS and Cath Denholm (CD) will determine how best to arrange this.

[bookmark: _Toc98749852]10.	Conversion therapy

10.1 Melanie Field (MF) joined the meeting.

10.2 MF set out EHRC’s proposed position on banning conversion therapy, which will be discussed by the Board to inform EHRC’s response to the UK Government consultation. It was noted that the Commission had submitted a response to the Scottish Parliament review of conversion therapy in August 2021 and these proposed positions were a development on certain aspects of that response in light of the further detail provided in the UK Government’s proposals.

10.3 The Committee was asked to give advice to the Board ahead of its discussion on EHRC’s position.
 
10.4 Members noted EHRC’s position stated in the paper.

10.5 There was some discussion around EHRC’s position on a ban to both sexual orientation and being transgender. A number of members queried reasons for EHRC’s proposal to support a ban on practices relating to being transgender only when the legal definitions are clear to avoid unforeseen consequences. Some members raised concerns that EHRC may be challenged externally, and agreed it is important to be clear in communicating EHRC’s position that conversion therapy for being transgender should be made unlawful.

10.6 RO noted in written comments he had submitted that he was not persuaded by arguments that the EHRC view should be to restrict this to sexual orientation and not include transgender status at this stage. Recognising the issues of a lack of a legal definition of transgender status and lack of evidence in itself should not be a reason not to act. 

10.7 EHRC was clear in its evidence to Scottish Parliament that until we saw detailed proposals we were not able to comment in detail. The UK Government’s proposals for England and Wales contain more detail but fail to provide clarity about exactly what practices will be banned. The EHRC position is that we need to see draft legislation so we can properly assess the implications for the human rights of lesbian, gay and bisexual people, transgender people and others. 

10.8 Members’ comments reflected how definitions and more evidence from UK Government would be helpful. The following was noted;

10.8.1 During the Scottish Parliament consultation questions had been raised about parallels of conversion therapy with approaches to aspects of adults with conditions such as autism. This is not reflected in the UK Government consultation.

10.8.2 Schools and teachers have not been explicitly considered. MF will review that in the context of our consultation response. 

10.8.3 Important to engage religious leaders and communities on balance between practising religious beliefs and conversion therapy. 

10.8.4 It would be helpful to know the position of the Children’s Commissioner in Scotland. 

10.8.5 Noted paper does include human rights as this is a UK Government consultation whereas the Scottish consultation response focused on equalities only as the SHRC had provided a human rights analysis in line with our shared mandate. 

10.8.6 It is important for EHRC to create coherence with SHRC positions on the human rights aspects, if possible. 

10.9 It was noted that SG has committed to introducing legislation for Scotland by the end of 2023. SG will produce its own proposals and has set up a working group to consider this.
 
10.10 The UK Government consultation seeks views on a package of proposed measures that will apply to England and Wales. MF noted it is unclear whether UK Government might seek to legislate for a UK-wide ban with a legislative consent motion from the Scottish Parliament.

10.11 Members were asked to share any intelligence they pick up on conversion therapy with EHRC.

10.12 MF left the meeting. 

[bookmark: _Toc98749853]11.	Business Plan 2022-23

11.1 Carla Garnelas (CG) and Luke Taylor (LT) joined the meeting.

11.2 The high level business plan, including priority activities, is due to be considered at the February Board meeting. LT set out the six strategic priorities and proposed workstreams.

11.3 Detailed papers on workstreams will go to the Board in the next few months. A version of the Business Plan outlining the work that will be delivered in Scotland will also be produced for the Committee.

11.4 There will be a Board discussion on three nations working in May, and conversations with the Scotland Committee will take place in parallel.

11.5 Members were asked to discuss the six strategic priorities and proposed workstreams and consider their relevance to the context of Scotland and identify any pertinent strategic opportunities in Scotland.

11.6 The following comments on each strategic priority were noted.

11.7 Fairness in a changing workplace:

11.7.1 Support for intention to evaluate effectiveness of gender pay gap regulations.

11.7.2 Suggest that EHRC consider potential quick wins and visible products as employers start to shape practices during Covid recovery.

11.8 Fairness for children and young people:

11.8.1 UNCRC (Incorporation) (Scotland) Bill, and restraint and seclusion in schools are important for Scottish context

11.9 Upholding rights and equality in health and social care:

11.9.1 Noted work on New National Care Service will be added.

11.9.2 The issues of delayed discharge from health settings into care setting is an issue relevant for Scotland and England. Noted SG have set up a working group to look at initiatives to improve this.

11.9.3 There is a lot of work being done in Scotland on how we protect rights for people who receive care, unpaid carers and carer workforce. Gender inequalities is a significant factor for the social care system and the workforce unpinning it, it is important EHRC makes this explicit.

11.10 Addressing the equality and human rights impact of artificial intelligence and digital technologies:

11.10.1 Online harm is particularly impactful, and covers a range of equality issues.

11.10.2 There is a rise in misogyny in schools and radicalisation of boys and young men online, particularly weightlifting and gyms. Violence against Women and Girls are doing work on this. Important for EHRC to consider, and Scottish approach.
 
11.11 Fostering good relations and promoting respect between groups:

11.11.1 Consider the outcomes for communications on rights and respect aimed at young people.

11.11.2 Consider how individuals are expected to use information to combat issues they are experiencing. 

11.11.3 Consider role of contact theory in changing practice.

11.11.4 SG have undertaken a review of sport and its role in employment which could have useful opportunities for this theme. 

11.11.5 Consider building connections between sports and school work via extracurricular or social activities.

11.11.6 PA shared link to a report on ‘Pathways and Potentialities: the role of social connections in the integration of reunited refugee families’.

11.11.7 When looking at causes of racial discrimination, also need to look at intersectionalities, e.g. sex, religion. Intersectional voices are not heard and there is not enough data.

11.12 Ensuring an effective framework to protect equality and human rights:

11.12.1 Members welcomed this strategic priority.

11.13 LT noted work on children and young people, and health and social care, will need nation specific approaches due to devolution. 

11.14 Committee members look forward to revisiting the workstreams and projects, and how they can best engage with delivering the plan in Scotland.

11.15 LS gave apologies and left the meeting due to a prior commitment. DC chaired the rest of the meeting. CG left.

12. [bookmark: _Toc98749854]Scotland Committee forward planning

12.1 JW and CD set out early thinking and suggestions to improve Scotland Committee effectiveness as we emerge from the pandemic and to address issues raised by the Committee regarding the synchronization of business between the Board and the Committee.

12.2 The Committee was asked to give a steer on the suggestions and principles. 

12.3 Members welcomed closer alignment with Board business through scheduling 5 formal Committee meetings within days of relevant Board meetings. 

12.4 Members were open to items being presented in alternative formats where it is not possible to provide the final version of a Board paper. 

12.5 Members welcomed opportunities to consider Scottish issues and areas of interest through reinstating a programme of additional informal meetings. The following comments were noted;

12.5.1 A schedule of formal and informal Committee meetings enables the Committee to be more flexible and take ownership of complex issues.

12.5.2 Informal conversations on key topics will help how Members engage with external networks, and will enhance understanding to engage more effectively in formal Committee meetings.

12.5.3 Committee members add value to EHRC through horizon scanning and intelligence gathering. It would be helpful for Members to be kept abreast of what is coming up in order to gather stakeholder feedback.

12.6 Members expressed a willingness and enthusiasm to get involved in stakeholder engagement. The following was noted;

12.6.1 Newer members enquired what Committee stakeholder engagement looked like before the pandemic, and noted concerns around conflicts of interest. 

12.6.2 DC noted stakeholder engagement is an important role for the Scotland Committee. Pre-pandemic, stakeholder engagement was more regular and structured, and members would be well briefed in advance.

12.6.3 All members have useful connections to build and strengthen EHRC relationships with stakeholders, and hear voices of people with lived experience. 

12.6.4 One member enquired how to better connect EHRC work with their day job, and vice versa. 

12.6.5 CD noted that CD and MB recently met with SHRC Chair. They discussed the EHRC and SHRC Memorandum of Understanding, which is overdue a review. There are opportunities to reinvigorate that relationship, including a commitment to meet more regularly. This will be taken forward, noting there will be a new SHRC Chair appointed in March.

12.7 Members were asked to consider if they have capacity and are willing to be part of a smaller group to take these discussions forward to bring back to the Committee in March. Members should get in contact with JW. 

12.8 Members were willing to be involved in all areas.

12.9 LT left the meeting. 

13. [bookmark: _Toc98749855]Reports

13.1 Laura Hutchison (LH) joined the meeting.

13.2 Members noted the update reports from Scotland Policy, Compliance and Communications. A written Scotland Legal activity report was not provided for this meeting and a verbal update provided by Lynn Welsh (LW).

13.3 The Draft Board agendas for 24 January and 23 February 2022 were noted. 

13.4 On the Scotland Commissioner and Committee Members update report, it was noted that DC attended the Commissioner’s Working Group on Human Rights Monitoring on 13 January 2022 to represent Scotland Committee views in the discussion on the NHRI reaccreditation process.

13.5 CD updated the Committee on the key considerations being taken into account as EHRC prepares for the NHRI reaccreditation process later this year. 

13.6 DC suggested providing a regular update to the Committee, highlighting any additional risks or concerns.

13.7 MA gave apologies and left the meeting.

[bookmark: _Toc98749856]14.	Any other business

14.1 Members were asked to nominate a Scotland Committee representative for the Disability Advisory Committee (DAC), to replace former representative, Marsali Craig, who recently stood down from the Committee. It was noted that DAC will be disbanded in March 2022 and its final meeting will be held 8 March. Members were asked to contact JW with questions and expressions of interest. Action Members.

14.2 Members had no Scotland specific issues to highlight to the Board in addition to those noted during the meeting.

14.3 Members had no agenda items for future Scotland Committee members further to those noted during the meeting. 

14.4 The meeting was formally closed.

Close



[bookmark: _Toc90389359][bookmark: _Toc98749857][bookmark: _Toc88154722][bookmark: _GoBack]Scotland Committee Meeting 28 April 2021 Action points 
Agenda item: 12. AOB – Wash up
Action point: Consider appropriate item to provide information on risks and challenges.
Who: LS, JW, LW
Update:  The Commission is developing a new way of developing, monitoring and reporting risk, and will update the Committee at a future meeting. From there, potential options and formats will be provided as part of the new Strategy and Business Plans.    

[bookmark: _Toc98749858]Scotland Committee Meeting 24 June 2021 Action points 

Agenda item: 13 (b) Future Scotland Committee agenda items
Action point: Identify Scotland Directorate meetings to invite Scotland Commissioner and Committee members.
Who: JW, RL
Update: From 1 April there are some changes to the Scotland Directorate with the Legal and Compliance team being located into the Commission’s Regulation Network and the Policy, Evidence and Business Support team being located in the Strategy Network. Lynn Welsh will be reporting to Jackie Killeen, Director of Regulation, and John Wilkes will be reporting to Luke Taylor, Director of Strategy. The aim of these changes is to promote better three nations working and engagement across the Commission. As a result of these changes we are reviewing our current internal meeting structure. Opportunities for the Committee to engage with staff will be considered, such as face-to-face Committee meetings as Covid restrictions in Scotland ease.

[bookmark: _Toc90389361][bookmark: _Toc98749859]Scotland Committee Meeting 1 September 2021 Action points 
Agenda item: 9. Update on our work to embed equality in social care reform
Action point: Discuss how best to engage members in the Scotland social care programme of work
Who: LS, JW, CD
Complete: The Commission submitted its response to Scottish Government’s consultation on proposals to create a National Care Service in October 2021.

[bookmark: _Toc98749860]Scotland Committee Meeting 17 January 2022 Action points 
Agenda item: 1. British Red Cross response to Afghanistan crisis
Action point: Consider what EHRC / Scotland Committee can do in the next Strategic Plan and Business Plan to support the these issues. This will be brought back to a future Committee meeting.
Who: JW. 
Update: These issues are being considered in the development of the new business plan over the coming period. 

Agenda item: 6. Feedback from the last Board meetings
Action point: Schedule regular engagement during the year with the Committee, Chief Executive and Chairwoman. 
Who: LS.
Update: Once the Scotland Committee meeting schedule for 2022/23 has been confirmed, engagement between the Committee, Chief Executive and Chairwoman will be programmed. 

Agenda item: 14. Any other business
Action point: Contact JW with questions and expressions of interest to be the Scotland Committee’s nominated representative on the Disability Advisory Committee (DAC). 
Who: Members.
Complete. The last meeting of DAC was held 8 March and it was agreed that a Scotland Committee representative was not required to attend. Former Scotland Committee member and DAC representative Marsali Craig attended as an observing stakeholder. 
1



15

image1.png
B Equality and

Human Rights

B Comission





