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Minutes of the 65th meeting of the Scotland Committee of the EHRC
1 September 2021 (09:15-13:00) 
Via Webex
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[bookmark: _Toc90389339]Attending
[bookmark: _Toc90389340][bookmark: _Toc532893250]Scotland Committee members
Lesley Sawers (Chair), Charlie McMillan, David Crichton, Lindsey Millen, Mariam Ahmed, Rami Okasha, Tatora Mukushi

[bookmark: _Toc90389341]Officers
Cath Denholm, Joint Acting Chief Executive (items 1 to 8, 12 to 13)
Christopher Corfield, Senior Associate Institutional Strategy (item 7)
Ewan Devine-Kennedy, Principal Research (item 8)
John Wilkes, Head of Scotland
Kenny Stewart, Head of Policy Scotland
Laura Hutchison, Principle Compliance Scotland (item 9)
Luke Taylor, Director of Evidence and Human Rights Monitoring, Wales and Corporate Strategy and Policy (item 8)
Nicholas Williams, Senior Associate International Engagement Officer (item 7)
Ruth Latusek, Senior Associate Business Support Scotland
Sarah Munro, Senior Associate Research Scotland (item 8)
Simon Gallow, Senior Associate Strategy (item 8)

[bookmark: _Toc90389342]Apologies
[bookmark: _Toc89417495][bookmark: _Toc90389343]Scotland Committee members
Marsali Craig, Phil Arnold

[bookmark: _Toc90389344]Not present
[bookmark: _Toc89417497][bookmark: _Toc90389345]Scotland Committee members
Bernadette Monaghan 

[bookmark: _Toc90389346]Minutes
[bookmark: _Toc90389347]1.	Welcome and apologies

1.1 Lesley Sawers (LS) welcomed everyone to the meeting. 

1.2 Apologies were received from Phil Arnold (PA) and Marsali Craig (MC). 

1.3 The Committee noted their condolences for Emma Ritch, a former Scotland Committee member, who passed away in July.

1.4 LS updated the Committee that no new Scotland Committee members will be joining next year when one member’s term ends.

1.5 LS noted the Commission will be reviewing the makeup of the Board and Committees, such as the number of members, as requested by the EHRC Chair.

[bookmark: _Toc90389348]2.	Declarations of interest 

2.1	No declarations of interest were made in relation to the agenda items.

[bookmark: _Toc90389349]3.	Minutes of previous meeting

3.1	The Committee approved the minutes from the meeting held 24 June 2021 as an accurate record.

[bookmark: _Toc90389350]4.	Matters arising and action points

4.1	Action points are updated at the end of the minutes. There were no matters arising.

[bookmark: _Toc90389351]5.	Feedback from the last Board meeting

5.1 	LS updated the Committee on the last Board meeting held 7 and 8 July 2021;

5.1.1 The meeting largely focussed on the draft Strategic Plan 2022-25, and public consultation strategy.

5.1.2 The Commission has recruited a new Chief Executive, Marcial Boo (MB), who will start 20 September. LS is liaising with MB and the EHRC Chair on a programme for their visit to Scotland in late autumn. LS will keep the Committee updated.

[bookmark: _Toc90389352]6.	Joint Acting Chief Executives’ report 

6.1 Cath Denholm (CD) presented highlights of the Joint Acting Chief Executives’ report.

6.2 David Crichton (DC) enquired about the Commission’s engagement with the UK Government’s levelling up agenda, and whether this is a key priority for the Commission. DC asked how the Commission will be mobilising and connecting with stakeholders, and how it will to ensure this agenda makes a positive contribution to addressing inequalities.

6.3 CD noted the Commission has been looking at the levelling up agenda over the last year, mainly through the England Regional strategy work. This is partly because Scotland and Wales are further advanced in the Socio Economic Duty. 

6.4 GB Commissioner Susan Baxter has recently assumed role as lead Commissioner on the England Regional Strategy. Levelling up is resourced through a cross-cutting team of staff and there is not currently a dedicated team. 

6.5 RO thanked CD for the update on staff engagement with regards to the impact of the pandemic over the last 18 months and organisational changes.

6.6 The Committee offered their support and resources to staff.

6.7 LS noted the EHRC Chair is keen for Commissioners to be more actively involved in the Commission’s work, and there is similarly a role for the Scotland Committee to further support LS.

6.8 CM noted the Commission’s approach to working across three nations is going to be challenging moving forward, and suggested the Committee spend some time considering this and how the Commission can be best placed to respond to these challenges.

[bookmark: _Toc90389353]7.	EHRC’s re-accreditation as a National Human Rights Institution (NHRI)

7.1 Christopher Corfield (CC) and Nicholas Williams (NW) joined the meeting.

7.2 CC gave an overview of the paper, explaining the Commission is scheduled to be assessed for NHRI accreditation in October 2022. Accreditation is not a guaranteed process so there is always a risk that the Commission will not retain its current “A” status. CC summarised the potential implications of losing “A” status.

7.3 The Committee was asked to consider the risks and provide a steer on the Board’s risk appetite. Members were also asked to discuss and agree proposed actions on preparation for accreditation, including specific steps to mitigate risks.

7.4 LS enquired where this risk sits on the Commission’s risk register. LS asked for detail on the accreditation process, decision-makers and surrounding politics. 

7.5 CD explained the risk that the Commission will not retain “A” status currently links into the general risk around institutional status and independence. Following the Board’s discussion at its meeting on 15th September, the risk will be appropriately RAG rated. 

7.6 CD gave an overview of the accreditation process, which is a peer-review approach, and the makeup of the Sub Committee on Accreditation (SCA). Outcomes could include reaccredited with an “A” status, moving to “B” status, “not accredited”, and deferral for up to 2 years. Deferral is the most likely outcome if the Commission is not reaccredited with “A” status. During deferral the Commission would retain its “A” status. CD noted the limited process for appeals. 

7.7 Committee members agreed this is an important issue and a high risk to the Commission in terms of reputation, political credibility and practicality to perform its function.

7.8 DC noted concerns if the Commission lost “A” status, particularly in Scotland and its relationship with the Scottish Human Rights Commission (SHRC). DC recommended the Board has a zero tolerance for risk. 

7.9 Rami Okasha (RO) enquired about influencing opportunities. RO highlighted the political consequences and international dynamics for UK Government if SHRC and Northern Ireland Human Rights Commission (NIHRC) have “A” status and the EHRC does not. RO suggested engaging with the UK Government Office of the Secretary of State for Scotland. 

7.10 NW noted that Great Britain in unique in having three NHRI’s, and it is unusual to have more than one NHRI in one country.
 
7.11 NW confirmed the SCA can consider evidence submitted by third-party stakeholders as part of the process. The Commission has been advised that whilst we can alert stakeholders to our reaccreditation process, it is not appropriate for us to seek third-party endorsement.

7.12 Charlie McMillan (CM) asked that the table showing SCA recommendations to the Commission, be expanded with a column to compare the EHRC to the SHRC, given the latter’s success in the process, and RAG rated in terms of mitigation. Action: CC/NW.

7.13 Tatora Mukushi (TM) noted the concerns detailed in the paper largely focus on the SCA recommendations from 2015. TM enquired whether there are any new issues to be aware of and to safeguard against.

7.14 CD confirmed the SCA’s questions will most likely be based on the recommendations, e.g. the Commission’s independence, selection and appointment of Commissioners, enabling law. The Commission is focussed on gathering corroborating evidence. 

7.15 TM suggested the Commission undertakes scenario planning to help understand what operating without “A” status might look like; for example, how this would affect the Commission’s functions, ability to lobby Government, and ability to achieve financial independence.

7.16 CD confirmed there is appetite to explore this with the Board and Committees.

7.17 LM enquired about the UK Government’s appetite in terms of the Commission not being accredited. 

7.18 LM asked how much change is possible in the timescales prior to the review. 

7.19 NW confirmed there is limited opportunity for changes to primary legislation to the Equality Act. The enabling act reforms might be challenging in the timescale, and the level of scrutiny by SCA in this area seems to have increased over the years. This is where the Commission can show potential progress as an important step.

7.20 The Committee was asked to highlight any particular or relevant issues arising from the Scottish context, such as relationship with Scottish Government (SG), Scottish stakeholders, participation in working groups, the Commission’s work in Scotland going forward.

7.21 RO noted losing “A” status would exemplify the existing challenge for the Commission sitting between UK and Scottish Governments. 

7.22 TM suggested the Commission would likely become less politically influential and our participation in integrating equality and human rights into Scots Law becomes more difficult.

7.23 DC echoed other members’ comments. DC noted the Commission’s work on human rights in Scotland is limited as the SHRC has that mandate. There is a risk this would impact on the Commission’s ability to influence equality in Scotland as well. 

7.24 LM noted potential risks around recent calls for devolution of equality to Holyrood. There is also a significant risk from civil society and criticism from organisations working on equality and human rights around the Commission’s level of influence, independence from UK Government and future direction. 

7.25 CM and LM highlighted Covid recovery and the work required to ensure equality is embedded and the impact on the influence of the Commission if it is not reaccredited. 

7.26 The Committee was asked to consider and provide advice to the Board on the proposed options on governance and Board/Committee engagement.

7.27 LS noted preparations for reaccreditation is a collective responsibility and led by the EHRC Chair. 

7.28 DC noted the Commission needs to demonstrate this is being taken seriously. The response needs to be visible and transparent, and responsibilities need to be clear. 

7.29 Members supported the proposal to set up a formal Commissioner Working Group (CWG), and recommended the Scotland and Wales Committees need to be engaged.

7.30 CC and NW left the meeting.

[bookmark: _Toc90389354]8.	Is Britain Fairer? publication date

8.1 Luke Taylor (LT), Ewan Devine-Kennedy (EDK), Simon Gallow (SGa) and Sarah Munro (SM) joined the meeting.

8.2 LT gave an overview of the proposed publication dates for the next statutory Is Britain Fairer? (IBF) report. LT noted any publication date involves a compromise between availability and timeliness of datasets, opportunities for impact, and efficient use of resources. 

8.3 The Committee was asked to consider the proposals and provide advice on the recommendation to publish IBF (and Is Scotland Fairer? (ISF)) in October 2023.

8.4 LS sits on the IBF Commissioner’s Working Group (CWG) and noted the options presented were debated at length. The CWG agreed October 2023 was the best compromise to meet the three nations’ requirements and expectations, and ensure a high quality product. LS is supportive of the recommended option.

8.5 DC made the case for one of the other proposals to publish IBF in April 2023 with an additional module covering the labour market statistics report in October 2023. DC highlighted that producing a separate labour market report gives extra opportunity for visibility and to add to the debate. The later IBF/ISF is published, the less opportunity there is to influence on major policy issues.

8.6 LM noted the vast majority (over 90%) of public bodies in Scotland are due to publish in April 2025. It is mostly health and social care partnerships who publish will in 2024; so the Commission may want to respond specifically to their needs.

8.7 LM enquired about the extent to which public bodies use the workforce data and IBF / ISF to develop objectives; understanding this would indicate the potential impact of delaying publishing.

8.8 EKD explained the purpose of IBF for public bodies is to identify key equality and human rights issues that public bodies need to address. If most public bodies are next publishing in April 2025, then publishing IBF in October 2023 would have minimal impact.

8.9 EKD noted the Commission has a statutory obligation to publish within 5 years of the last report, and lay it before Parliament. We would be required to provide the report to the Secretary of State in time to be laid at Westminster by the summer of 2024. The Commission usually aligns IBF and ISF publication dates. 

8.10 SM, who leads on ISF, noted the impact of ISF and how it is used in Scotland. There is interest for the Commission to publish and present findings to local authorities. 

8.11 LS suggested the Commission may want to consider communications around publication so public bodies understand how they can use these reports to maximum effect.

8.12 RO and CM noted October 2023 would feed into annual planning and budget setting timescales for the following financial year. The extended timeline would also give staff more time to deliver.

8.13 Mariam Ahmed noted some organisations in Scotland will be applying for the equalities and human rights fund in 2024. Therefore an October 2023 publication date would help organisations understand the equality and human rights landscape in Scotland.

8.14 Members supported publishing IBF in October 2023 based on the arguments in the paper, and were keen that the suite of IBF, ISF and Is Wales Fairer? are published together.

8.15 LT, EKD, SM, SGa and CD left the meeting.
	
[bookmark: _Toc90389355]9.	Update on our work to embed equality in social care reform

9.1 Laura Hutchison (LH) joined the meeting.

9.2 The Commission is currently conducting an inquiry into how older and disabled adults and unpaid carers can challenge local council decisions about social care and support in England and Wales. Whilst the inquiry scope does not include Scotland, the Commission has developed a programme of work to embed equality in social care reform in Scotland.

9.3 LH gave an overview of the programme of work. 

9.4 Committee members welcomed the report, and commended the work’s relevance and importance.

9.5 Members were interested to be involved, and offered their assistance to facilitate and provide guidance where appropriate. Members were particularly keen to input to the Commission’s response to SG’s consultation on the new National Care Service (NCS).

9.6 LS asked for the Committee to receive regular updates on the social care programme of work, and for LS, JW and CD to discuss how best to engage members in this space. Action: LS, CD, JW. 

9.7 CM noted SG’s consultation on the new NCS. CM has significant concerns about the lack of accessibility, and how people with learning disabilities are being excluded from the consultation process.

9.8 LM noted concerns that the consultation is lacking on equality content.

9.9 LH explained the Commission intends to share its consultation response in advance of the submission deadline so other stakeholders can use parts of our work in their own submissions.   

9.10 LM noted the research to explore the effectiveness of charters and covenants in driving social change, and how this has much broader implications than just social care. LM and Engender have had experience developing a charter for Scottish national investment bank, and offered to share insights with the Commission. 

9.11 RO noted NCS will have a significant impact on children and young people’s service. RO enquired how the Commission will build this into its thinking around the draft Strategic Plan 2022-25’s theme on fairness for children and young people. RO also noted whether the Commission has resource to engage with potentially huge public sector reform over a number of years. 

9.12 DC enquired whether more could be made of the Commission’s relationship with Public Health Scotland, and whether the Committee could help facilitate that. DC noted that reducing inequalities in health and social care has been a key priority for Public Health Scotland.

9.13 DC noted the team are right to focus on Integrated Joint Boards (IJBs). DC also noted the important influencing role of Health Boards and Chief Executives.

9.14 CM highlighted that proposals on NCS include disbanding IJBs.

9.15 Members thanked LH for the update, and look forward to hearing more as the work progresses. 

9.16 LH left the meeting.

[bookmark: _Toc90389356]10.	Strategic Plan 2022-25 consultation process

10.1 The Scotland Committee has previously been engaged on the draft Strategic Plan 2022-25 and public consultation process. The Board approved these at its last meeting. Public consultation is open from 16th August to 30th September. The launch event on 18th August was well attended across the three nations and LS was involved in the event.

10.2 JW noted the main focus of the engagement strategy is the online survey. Roundtable discussions will be held with key stakeholders, focussing on the Strategic Plan themes and particularly the themes that are relatively new territory, such as artificial intelligence, and children and young people. The roundtables will be a mixture of GB-wide and individual nation engagement.

10.3 The Committee was asked how they would like to be involved and their availability to do so. Members were also asked for suggestions on stakeholders to invite to the roundtables.

10.4 LS noted there is also a ministerial meeting programme, and she is keen to enable Committee members to attend these meetings with LS where appropriate.

10.5 Members were interested to be involved in the engagement strategy at GB and Scotland level. JW will send latest information to members. Action JW.

10.6 CM noted the limited consultation period, and that this is not best practice that the Commission should be modelling. CM highlighted the challenge of engaging with PC groups in this timeframe. CM noted earlier discussions about civil society and people’s ownership of the Commission. 

10.7 LS confirmed that concerns around the limited consultation period have been raised by the Scotland team and at the Board discussions.

[bookmark: _Toc90389357]11.	Future horizon scanning on key Scotland policy issues

11.1 JW gave an overview of the paper, which presents anticipated Scottish and UK Government priorities. 

11.2 KS noted that since the paper was written a cooperation agreement between SG and Scottish Green Party has been established. This does not necessarily impact the policy issues identified, but perhaps on the tone and priority accorded. KS highlighted the divergence between Scotland, England and Wales is going to increase, and this will become a greater challenge for the Commission in how it manages its work in the three nations.

11.3 The Committee was asked to discuss the priority issues and any risks, taking into account the Commission’s priorities, three nation remit, internal capacity and the external environment.

11.4 CM suggested two priority areas are SG’s Mainstreaming Equalities Programme, which is to include a review of the Public Sector Equality Duty, and Mental Health Legislation Reform. 

11.5 CD also asked that the Commission does not rush to focus on Covid recovery, but to take account of on-going issues, such as care home visiting and life for people who have been shielding.

11.6 DC highlighted a risk that if the Commission is overly driven by Holyrood and Westminster legislative agendas it potentially loses capacity to push issues that are important to the Commission’s Priority Aims and Strategic Plan.

11.7 There was some discussion around how to keep Scotland Committee members abreast of policy horizon scanning and policy consultations being considered and/ or responded to, and how to engage with members timely to seek their advice. 

11.8 JW noted the current internal policy consultation process and GB and Scotland consultation trackers and RAG status. JW explained the Strategic Plan and Business Plan set out our priorities which help determine which consultations we respond to, as well as established positions, risks and other priorities. 

11.9 JW and KS highlighted the challenge when policy issues come forward in Scotland first before going GB wide. This means the Scotland team need to do a lot of work early on to develop a GB-coherent position, e.g. the recent submission on conversion therapy. The EHRC Chair and LS, as Scotland Commissioner, are engaged on these issues. LS is formally involved in all Scotland matters. 

11.10 LS noted on-going internal discussions about at what point to involve the Scotland Committee in responses to GB consultations. This also needs to be considered for Scotland consultations. Action: LS, JW, LW.

11.11 LS expects there will be an increasing number of Scotland policy areas the Scotland Committee will need to provide advice on to the Board. LS asked members to check their emails regularly as there are often short deadlines to respond to consultations. 

11.12 LS noted that she will be discussing with the Scotland team how to streamline these processes on horizon scanning and to ensure effective and appropriate engagement of the Scotland Commissioner and Scotland Committee. This will help LS alert Commissioners, and engage the Scotland Committee. Action: LS, JW and KS.

11.13 CD re-joined the meeting.

[bookmark: _Toc90389358]12.	Reports

12.1 The following reports were noted by the Committee: Scotland Commissioner and Committee members update, Legal Activity Report, Policy Update, Communications update, and Draft Board meeting agenda 15 September 2021.

13. 	Any other business

13.1 Scotland specific issues to highlight to the Board 
No issues of strategic significance for Scotland were highlighted.

13.2 Future Scotland Committee agenda items
LS noted the September Board meeting is going to be held in person, and the EHRC Chair is keen on this. LS would like the next Scotland Committee meeting in November to be face-to-face, with the option to join by VC if preferred.

Members were interested to meet face-to-face at the November Committee meeting.

LS formally closed the meeting.
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[bookmark: _Toc90389359]Scotland Committee Meeting 28th April Action points 
[bookmark: _Toc88154722]Agenda item: 12. AOB – Wash up
Action point: Consider appropriate item to provide information on risks and challenges.
Who: LS, JW, LW
Completed: Update: Scotland staff are looking at potential options and formats. These will be provided as part of the new Strategic Plan and as associated Annual Plans are being developed.

[bookmark: _Toc90389360]Scotland Committee Meeting 24th June Action points 
Agenda item: 10. Scotland impact report 2020-21
Action point: Bring proposals on how to maximise the impact of the Scotland report.
Who: JW
Completed: Update: Board receiving report on 1 December meeting.

Agenda item: 11. First 100 days of the new SG and Parliament
Action point: Develop programme around EHRC Chair visit and meeting with First Minister (date TBC).
Who: LS, CD, JW, LW
Completed: Update: After further review and with appointment of new CEO looking to arrange programme for early 2022.

Agenda item: 13 (b) Future Scotland Committee agenda items
Action point: Identify Scotland Directorate meetings to invite Scotland Commissioner and Committee members.
Who: JW, RL
Completed: Update: As we develop our approach of working from home and return to office working we will be reviewing format and frequency of Directorate meetings including consideration of Scotland.

[bookmark: _Toc90389361]Scotland Committee Meeting 1st September Action points 
Agenda item: 7. EHRC’s re-accreditation as a NHRI
Action point: Expand SCA recommendations table to compare EHRC to the SHRC, and RAG in terms of mitigation.
Who: CC, NW
Completed: Paper has been prepared which is provided with the papers for the 10 November SC meeting

Agenda item: 9. Update on our work to embed equality in social care reform
Action point: Discuss how best to engage members in the Scotland social care programme of work
Who: LS, JW, CD

Agenda item: 10. Strategic Plan 2022-25 consultation process
Action point: Circulate information about Strategic Plan stakeholder roundtables to members
Who: JW
Completed: Complete.

Agenda item: 11. Future horizon scanning on key Scotland policy issues
Action point: Consider when and how to engage the Scotland Committee on Scotland consultation responses
Who: LS, JW, LW
Completed: A new GB process of setting RAG ratings for consultation responses has been agreed. This sets out when Commissioner and Committee involvement is required.

Agenda item: 11. Future horizon scanning on key Scotland policy issues
Action point: Review processes to ensure better engagement with Scotland Committee to track current and upcoming GB and Scotland consultations
Who: LS, JW, KS
Completed: Committee will receive updates as part of the Policy report at Committee meetings on current and upcoming consultations.
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